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ARGUMENT
The Appellee states that if the Court determines it has Jurisdiction to consider
this Appeal, it should affirm the decisions of the District Court. Appellant agrees
the Utah State Court of Appeals has jurisdiction to hear the Appeal, however,
Appellant states the Third District Court did not have the case transferred to Utah
from Arkansas before signing an order on October 14, 2009 which clearly modified
the original decree. The original 'Marital Settlement Agreement' that was
incorporated into Arkansas Divorce Decree states that monthly support payments
would end upon retirement of petitioner. If the original had not been modified, but
only enforced, as Respondent claims, the parties would not be here arguing the
case. The parties agreed that petitioner would pay until retirement, at which time if
Mr. Osborne worked until he was 65, as he intended then Respondent would have
reached her age of retirement and would have started receiving the 'Divorced
Spouse Benefit' of $910 (this is that portion previously allocated for the
Respondent by the Railroad retirement pension plan). Those very important
words (above in bold type), are the focus of the most importance. That is what the
whole case is about, there is no Ambiguity in these words, the Marital Settlement
Agreement clearly uses the words that 'portion previously allocated for
Respondent. The contract between them (both parties agreed upon) does not have
the words 'portion previously allocated for Petitioner*. Petitioner is the one who
drafted the Marital Settlement Agreement upon the request of Respondent. The case
was done pro-se, Respondent had left the marriage for more
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than six months and then asked for the divorce, she asked Petitioner to file the
divorce and she agreed to the Marital Settlement Agreement and signed i t The
Arkansas Divorce decree stipulates that "the parties have voluntarily waived
findings of fact conclusions of law, record of testimony, motion for a new trial
notice of entry of final judgment and right to appeal, but have not waived their
rights to future modification of this judgment" Furthermore, the Divorce Decree
states that "alimony and maintenance shall be as set forth in said Marital Settlement
Agreement" The Utah District court erred by ordering changes to the original
Arkansas case without first having the case transferred to Utah.

Point 1: When Mr, Osborne had to take a early retirement due to disability there
was a substantial change in circumstances that he could not have predicted. Mr.
Osborne did not plan to retire before the age of 65, should not have had to go to
court to modify the spousal support payments that should have ended January 13,
2009 according to the agreement between the parties. Respondent/Appellee was
informed of Mr. Osborne's retirement before she hired attorney Mr.Gunn April 6,
2009 to 'Enforce1 the agreement. If The state of Utah enforced the Arkansas
Divorce Decree, Mr. Osborne would not have been ordered to pay support
payments that Respondent was not entitled to. Any portion of payment ordered
following Mr. Osborne's retirement date of January 13, 2009 is a modification of
the original.
Point 2: Mr. Osborne* s retirement benefits were not part of the property division.
There is no language in the agreement that awards any portion of Mr. Osborne's
retirement to Respondent. Petitioner did not intend for respondent to get his railroad
retirement Tier II benefits. Mr. Osborne agreed to pay $500 month in support
payments until he retired at which time that portion previously allocated for the
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Respondent by the railroad retirement pension plan would be paid in lieu of
monthly support. The portion previously allocated for the 'Respondent1 is that

portion known as: Divorced Spouse Benefit. The difference between the support
payments and the Respondents retirement benefits are: if Appellee were to
cohabitate or remarry that would have disqualified her from spousal support
payments. However, if Appellee were to cohabitate or remarry neither of those
events would disqualify her from receiving her retirement benefits that have been
set aside for her by the Railroad retirement pension plan (known as Divorced
Spouse benefit). The 'Marital Settlement Agreement' does not award respondent any
portion of petitioners Railroad retirement, because she is entitled to her own
benefit. The Railroad retirement pension plan is complicated for those who don't
understand it, but Mr. Osborne who worked for the railroad for 20 years made it his
business to understand what he was working for, and how he would be paid for his
services.
Tier I: of the employees benefit is the equivalent to that of the Social Security
portion of retirement benefits, this includes both rail industry earnings and any
earnings from employment covered by SSA. Tier II: is based solely upon rail
industry service and earnings. There is also a spousal benefit, or in the case of
divorce there is a Railroad Retirement Divorced Spouse Benefit. This is the
Respondents portion previously allocated by the Railroad retirement pension plan,
when this is paid to the Respondent it will be nearly double that of monthly support
payments. When respondent states she has done nothing to disqualify
herself from the benefit she is speaking of is her Divorced Spouse Benefit,
because this benefit is hers regardless of whether or not she co-habitates or remarries.

6

In regards to the Tier II portion of petitioners retirement benefit that the Utah court
awarded Ms. Osborne by way of Q.D.R.O. Petitionees retirement benefits
were not included in the property division settlement.
According to Partition of Annuities by Court Decree G-177d (11-87) the Railroad
Board section 14(b)(2) at Title 20 of the Code of Federal Regulations, Part 295. The
Board will honor a decree of divorce, legal separation or annulment (or a courtapproved properly settlement incident to such a decree) which complies with these
regulations. The following provisions in particular are noteworthy:

a. The decree must be final, and issued in accordance with the laws of the
jurisdiction of that court (20 CFR 295.2^

b. The decree must provide for the division of the employee's benefits under the
Railroad Retirement Act, as distinguished from payments under any private pension
(20 CFR 295.3 (aVl).
c. The decree must provide for the division of the employee's benefits as part of a
final disposition of property between the parties, rather than as an award of spousal
support (20 CFR 295.2).

The above provisions were not followed in the Marital Settlement Agreement that
was incorporated into the Divorce Decree. The Divorce Decree did not provide for
the division of the Mr. Osborne's benefits because Mr. Osborne didn't intend for his
retirement to go to Ms Osborne, because he knew she had her own.Respondent set
out to take Mr.Osbome's retirement, and as soon as Respondent received it she quit
her job and moved to Phoenix to live with her kids.
Petitioner did agree to pay the couples bills, however, he had to file bankruptcy. At
the time Petitioner filed bankruptcy he was deep in debt, he had lost his business,
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and didn't have any income. Petitioner and the Respondent were both unemployed,
during 2005 so Petitioner and his current spouse offered to help Respondent file
her bankruptcy. Mr. Osborne filed Chapter 7 pro-se and urged the Respondent to do
the same, but she refused. For the debts and credit cards, Ms Osborne's needed to
get in touch with these companies and show them her Divorce Decree, then ask to
be taken off the accounts. Issues of the $100,000 life Insurance policy was dropped
from the judgment because of Mr. Osborne's medical issues.

CONCLUSION
Appellant/Petitioner asks the Court to review all the evidence that has been
presented carefully, with particular notice of the dates of the events that are of
great importance to the case in Arkansas and Utah. Petitioner asks that the court
reverse the actions taken against him in regards to Property Division of Mr.
Osborne's Retirement benefits, as they were not included in the original decree. The
Railroad Board will need a revised Order restoring Mr. Osborne's benefit back to
him. It is not Mr. Osborne's desire that Ms. Osborne be responsible for any
overpayment amount. District Court erred in the property division, and erred in
ordering Mr. Osborne to pay for any support payments after he had retired.
Petitioner asks the court to adjust the judgment to reflect only that amount owed
before Mr. Osborne retired, which Mr. Osborne has paid ($3,000 in June 2010)
Respondents allegations against Petitioner failing to pay her are not true. Mr.
Osborne has done the best he could to fulfill his obligations, late payments were
always caught up, and when he was unemployed for long periods he sold his
possessions to try to keep Ms. Osborne paid. Petitioner has paid Respondent up to
the date of his retirement. Petitioner also asks that the court reverse the judgment of
Respondents Attorneys fee of $1,000, and that each Party pay their own Attorney
fees.
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